DEPARTMENT OF THE ARMY

SQUTH ATLANTIC DIVISION, CORPS OF ENGINEERS
510 TITLE BUILDING, 30 PRYOR STREET, S,W.

ATLANTA, GEQRGIA 30335-6801

REPLY YO
ATTENTION OF:

SADRE-M ' 12 March 1987
SUBJECT: Request For Clarification on P.L. 99-662 Section 1134

CDR, USACE (DAEN-REM-I)
20 MASS AVE, N. W.,
WASH DC 20314-1000

T. Subsections (a) and (b) of the referenced Section 1134 apply to Teases
issued (1) for cottage site purposes and (2) under authority contained in
16 USC 460d. Although lessees under private club and commercial
concession leases may construct cottages upon approval, it is our opinion
that Congress did not intend to include efther of these leases under
subsections (a) and (b) of this section. To hold that such leases are
incTuded would mean that under subsection (e), a commercial concession
lessee at Clarks Hill Lake could insist that the Government sél1l him land
in the event his existing lease should be revoked because he
“substantially violated" a provision thereof. We interpret subsection (c)
to limit applicability of subsections (a) and (b) to leases of individual
cottage sites.

2. We interpret the word "cottage" to include trailers or mobile homes
when such have been approved. We also believe the wording in subsections
(a) and (b) indicate an intent to require "continuation" of Teases beyond
the expiration dates of existing terms, thus giving Tessees the option to
renew,

3. Under subsection {d) we construe the words “"sleeping facilities at a
marina" to include only facilities placed on floating structures with

the District Engineer approval, either formally or tacitly. We
specifically would not include land-based cabins within a marina
concession lease area. Under this subsection we construe the words
"appurtenant structures" to include only items intended to support use of
the protected structure. Items not directly associated with such use are
not included. Subject to the noted exceptions in subsection {d), we
understand that protected structures cannot be removed so long as the
owner maintains them "in useable and safe condition", they "do not
occassion a threat to 1ife or property" and the grantee " is in

substantial compliance" with the conditions of the granting instrument.
Major alterations or expansions of existing structures, prior to approval,

would be a violation of the granting instrument and would constitute
grounds for revocation of the instrument.
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However, considering the intent of this subsection is to prohibit removal
of protected structures, what constitutes "maintenance" should be given a
tiberal construction.

4. We understand the intent of subsection (e) is to authorize the
Secretary of the Army to make available and sell substitute sites to
certain private club lessees at Clarks Hill Lake. We do not intend to
renew existing leases to these lessees because the present lease sites are
required for the expansion of adjoining, corps-operated recreation areas.
We believe this subsection is defective in two respects. First, it
applies to leases to be "terminated under this section". Subsection {b)
sets forth conditions under which leases can be terminated under this
section and we take the position that subsections (a)} and (b) do not apply
to private club leases. Therefore, the leases involved are not to be
"terminated under this section" and, as a result, do not qualify for
substitute sites. Second, notwithstanding the obvious congressional
intent, the subsection does not specifically authorize the Secretary to
negotiate sale of substitute sites. To construe the words “shall offer
for sale at the fair market value" as adequate authority to execute deeds
would be reaching.

5. We recommend your concurrance with the position stated above. If you
concur, we recommend an effort be made to have the statute amended to
clearly authorize the Secretary of the Army to negotated sales of
substitute sites to specified lessees at Clarks Hill Lake.

FOR THE COMMANDER:

A. C. POSNER
Chief, Real Estate Division

CF:

SAMRE-M
SASRE-M
SAJRE-A
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1. The purpose of this letter is to provide guidance with respect to docks
or floating facilities pertinent to project lakeshore management. This letter
only amends DAEN-CWR-R letter of 11 Feb 1982 - (attached for your convenient
reference) on this same issue. )

2. Section 6 of P.L. 97-140 provided that:

"Notwithstanding any other provision of law, no houseboat,
floating cabin, marina (including any with sleeping
facilities), or lawfully installed dock or cabin ard
appurtenant structures shall be required to be removed
before Decamber 31, 1989, from any Federal water resources
reservoir or lake project administered by the Secretary of
the Army, acting through the Chief of Engineers, on which
it was located on the date of enactment of this Act, if
such property is maintained in usable condition, and, in
the judgement of the Chief of Engineers, does not occasion
a threat to life or property."

3. In essence, Section 6 of P,L. 97-140 provided that if a dock or floating
facility existed on the date of enactment of P.L. 97-140, the facility could
not be required to be removed prior to 31 December 1989,

4, This section has now been amended by Section 1134(d) of P.L. 99-662, the
Water Resources Development Act of 1986. Section 1134(d) provides that:

On ard after Decamber 31, 1989, no houseboat, boathouse,
floating cabin, sleeping facilities at marinas, or lawfully

installed dock or appurtenant structures shall be required
to be removed from any Federal water resources reservoir or
lake project administered by the Secretary on which it was
located on the date of enactment of this act, if (1) such
property is maintained in usable and safe condition, (2)
such property does not occassion a threat to life or
property, and (3) the holder of the lease, pemit, or
license is in substantial compliance with the existing
lease or license, except where necessary for immediate use
for public purposes or higher public use or for a
navigation or flood control project.

4ﬁ%4i:¢zéésa¢éi;;zsz&é%uau
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5. Section 1134(d) of PL 99-662 applies to any houseboat, boathouse,

floating-cabin,—sleepingfacilities-at marinas,—orlawfully—installed-dock—or
appurtenant structures in place under a valid lakeshore use permit at the
time of enactment of this law. Therefore, any such facilities that existed
as of 17 November 1986 can not be removed from any Federal water resources
project or lake administered by the Secretary of the Army on or after 31
Decamber 1989 if it meets the three comditions set forth in the law:




T

(a) such a property is maintained in a usable and safe condition,
{b) such property does not occassion a threat to life or property, and

(c) the holder of the lease, permit, or license is in substantial
compliance with the existing lease or license.
T T — —— .

;6. When a structuré_zggﬁfgﬁafafﬁéféa(in a Protected, Prohibited or Public

¢/ Recreation area as established in the project lakeshore management plan, and
the lakeshore use permit expires due to the death of the permittee, sale or
transfer of the permittee'’s property, noncompliance with the terms of the
permit or other reason, the structure is no longer under a valid permit,
condition (c) above cannot be met and the structure can be required to be
removed after 31 December 1989.

(

.- \—_—1—~—~— ————

¥. This guidance will be incorporated into the next revision of the
Lakeshore Management Regulation, ER 1130-2-406, Until such time, the policy
set forth above will be followed.

FOR THE COMMANDER:

Enclosure H., J. HATCH
Major General, USA
Director of Civil Works
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ATTENTION OF:
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MEMORANDUM FOR: SEE DISTRIBUTICN
SUBJECT: Implementation of Section 1134(d), P.L. 99-662

1. The purpose of this memorandum is to provide guidance with respect to
docks or floating facilities pertinent to project lakeshore management.

This memorandum only amends DAEN-CWR-R's letter of 11 Feb 1982 (enclosed for
your convenient reference) on this same igsue.

2, Section 6 of P,L. 97-140 provided that:

"Notwithstarding any other provision of law, no houseboat,
floating cabin, marina {including any with sleeping
‘facilities), or lawfully installed dock or cabin and
appurtenant structures shall be required to be removed
before Decanmber 31, 1989, from any Federal water resources
reservoir or lake project administered by the Secretary of
the Armmy, acting through the Chief of Engineers, on which
it was located on the date of enactment of this Act, if
such property is maintained in usable cordition, arnd, in
the judgement of the Chief of Engineers, does not occasion
a threat to life or property."

3. In essence, Section 6 of P.L. 97-140 provided that if, for example, a
dock or floating facility existed on the date of enactment of P.L, 97-140, the
facility could not be required to be removed prior to 31 December 1989,

4, This section has now been amended by Section 1134(d) of P.L, 99-662, the
Water Resources Development Act of 1986. Section 1134(d) provides that:

--0On and after December 31, 1989, no houseboat, boathouse,
floating cabin, sleeping facilities at marinas, or lawfully
installed dock or appurtenant structures shall be required
to be removed from any Federal water resources reservoir or
lake project administered by the Secretary on which it was
located on the date of enactment of this act, if (1) such
property is maintained in usable ard safe cordition, (2)
such property does not occasion a threat to life or
property, and (3) the holder of the lease, permit, or
license is in substantial compliance with the existing

- — &ase 0 i ’ where 3 or wmmedlate use

for public purposes or higher public use or for a

navigation—or—flood—control—projects

5. Section 1134(d) of PL 99-662 applies tn any houseboat, boathouse,
floating cabin, sleeping facilities at marinas, or lawfully installed dock or
appurtenant structures in place under a valid lakeshore use permit, lease, or
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other appropriate real estate instrument at the time of enactment of this
law. (Cabin site leases are addressed in Section 1134a.) Therefore, any
such facilities that existed as of 17 November 1986 can not be removed from
any Federal water resources project or lake administered by the Secretary of
the Army on or after 31 Decamber 1989 if it meets the three cornditions below
set forth in the law except where necessary for immediate use for public
purposes or higher public use orx for a navigation or flood control project:

a. such property is maintained in a usable and safe cordition,
be such property does not occasion a threat to life or property, amd

c. the holder of the lease, permit, or license is in substantial
compliance with the existing lease or license.

6. All such floating structures ard appurtenances will be formally
recognized in an appropriate Lakeshore Management Plan. Permits for these
structures will be reissued to new owners. If the holder of the lease,
permit, or license fails to substantially comply with the terms of the
document it may be revoked and the holder required to remove the structure,
in accordance with the terms of the document as to notice, time, and appeal.

7. This guidance will be incorporated into the next revision of the
Lakeshore Management Regulation, ER 1130-2-406, Until such time, the policy
set forth above will be followed,

FOR THE COMMANDER:

Encl

Civil \Works

DISTRIBUTION:
(see pg 3)
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i U.S, Army Compc of Enginass
- WASHINGTON, D.C. 20314

‘REPLY TO
ATTENTION O

DAEN-CWR=-R L 11 FEB 1982

SUBJECT: Implementation of Section 6, P.L. 97-140

SEE DISTRIBUTION

.ot

i, The purpose of this letter is to provide guidance respecting observance
and implementation of Section 6 of H.R. 779 which was signed into law by the
President 29 December 1981 (P.L. 97-140) and reads as follows:

"Sec 6. Notwithstanding any other provision of law, no
houseboat, floating cabin, marina. (including any with
- sleeping facilities), or lawfully installed dock or
cabin and appurtenant structures shall be required to -
be removed before December 31, 1989, from any Federal -
water resources reservoir or lake project administered
by the Secretary of the Army, acting through the Chief
of Engineers, on which it was located on the date of
enactment of this Act, if such property is maintained
in usable condition, and, in the judgment of the Chief
of Engineers, does not occasion a threat to life or

property."

2. This establishes a moratorium until 31 December 1989 on enforced removal

of certain existing private exclusive use type structures, including houseboats,
which have been authorized or permitted on project areas under the jurisdiction
of the Corps of Engineers prior to enactment of Public Law 97-140. It should
be noted that Section 6 does not extend protection to illegal structures or
encroachments. However, based on recent 0ffice Chief Counsel opinion, the
following points are emphasized: ‘

a, Section 6 applies to land based facilities as well as water based
facilities.

b. The term "cabin' includes cabins, cottages, mobile homes, non-
transient trailers and other similar structures used for human habitation.

c. The Corps of Engineers is precluded from requiring transfer of
individual ownership of such lawfully installed structures for club or
organizational use. Such a requirement is considered to constitute removal
under Section 6 of Public Law 97-140.

3. Implementation of Section 6 will restrain, until 31 December 1989,

certain previously planned—actions prior-to—thatdate for removal of private
exclusive uses under your respective approved regional plans., The only
exceptions for earlier enforced removal of a structure covered by Section 6
would be in the case of a structure not maintained in usable condition or
presenting a threat to life or property. Any such case must be clearly
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demonstrated and supported. Established policy and procedures for addressing
private exclusive use at Corps projects are not otherwise affected by
Section 6. Accordingly, you are encouraged to pursue your efforts toward
curing encroachment problems, and to continue addressing private exclusive
uses in your respective commands as provided in your regional plans.
Modifications to your approved regional plans should be made to comport with
Section 6 and be.submitted by 1 May 1982 to DAEN-CWO for approval.

4. For your information, I have inclosed copies of the related pages of the
Congressional Record, Senate and House, 16 December 1981, which demonstrate
Congressional intent in enactment of "H.R. 779. Alsc inclosed is a Statement
by the President which establishes that- Section 6 of the law stemming from
that Act is the provision which shall govern Corps management actions—-not
the somewhat similar provision in Section 8 of S, 1493 passed by Congress

" on the same date, 16 December 1981, and also signed into law by the President

on 29 December 1981 (P.L. 97-128).

FOR THE COMMANDER: _
— -

—;;_J..——ﬂ'
3 Incl E. R. HE&BERG 111
as Major General, USA

Director of Civil Works
DISTRIBUTION:

CDR USACED, Lower Mississippi River
CDR USACED, Missouri River
CDR USACED, New England
CDR USACED, North Atlantic
CDR USACED, North Central
CDR USACED, North Pacifig
CDR USACED, Ohio River
CDR USACED, Pacific Qcean
CDR USACED, South Atlantic
CDR USACED, South Pacific
CDR USACED, Southwestern




CERE-MC (4056-80a)
SUBJECT: Implementatlon of Section 1134 (8} - (¢), P.L. 99-88B2
Csbln Site and Residential Leases .

6. Your Reglonal Plan pertalning to private excluslve use should be
mod|fied to reflect these changes, If necessary, and resubmitted through
- pormal channels. You should develop criteris for determlning
unreasonabie expansion, taking into account differing local condltions,
and submst your -suggested criteria to CERE—MC by 1 Jan 88 for approval

6. Reference b. only applies to leases _in effect on 31 Dec B89 and is
not an authorization to make additional sites available. Qnly cottage
site leases entered into by the Secretary of the Army under 16 USC 460d
— e ] .

are continued. Therefore, this protection does not apply to human
habitation structures within other lease areas, such as commercial
concession leases, or covered incidentially by some other type of lease.

7. Reference d. provides guidance on docks or floating facilities
pertinent to project lakeshore management.

,U
9
8. Reference b. is a strong Congressional statement on the retention of ﬂ”ﬂjf ﬁﬁﬁhL'
lease sites by the leaseholders. Any termination for immediate use for

public park purposes or other higher pu ¢ use or for a navlgatlop or ﬁ

fiood control project will be submitted to CERE-MC for approvas!l. 0¢
uWﬂmﬁf

FOR THE COMMANDER: Mﬂ/{ ¢/ ﬁW

2 Encl DAVID L. COHEN

Chief, Management and Dispesal Dlvision
Directorate of Real Estate

DISTRIBUTION:

COMMANDER:

Lower Mississippi Valley Division, ATTN: CELMV-RE
Missour| River Division, ATTN: CEMRD-RE

North Atlantic Divigion, ATTN: CENAD-RE

North Central Division, ATTN: CENCD-RE

North Pacific Diviston, ATTN: CENPD-RE

New England Division, ATTN: CENED-RE

Ohio River Division, ATTN: CECRD-RE

Pacific Ocean Division, ATTN: CEPOD-RE
| South Atiantic Djvislon, ATTN: CESAD-RE

U acific Division, ATTN: CESPD-RE
Southwestern Division, ATTN: CESWD-RE
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DEPARTMENT OF THE ARMY

U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1000 -

REPLY TO
ATTENTION OF:

CERE-MC (405-80a)
MEMORANOUM FOR: SEE DISTRIBUTION

SUBJECT: implementation of Section 1134 () - (¢}, P.L. 08-662
Cabin Site and Residential Leases

1. Reference

a. PL 87-140, An Act Providing for Use of Storage Water |n Benbrook
Dam, TX and other purposes

b, PL 99-682, Water Resources Development Act of 1986, Section
134, (a) - (e¢).

c. DAEN-CWR-R letter dtd 11 Feb 82, Subject; Implemantation of
Section 6, P.L. 97-140

d, CECW-ON Memcrandum dtd 28 Aug 87, Subject: Implementation of
Section 1134(d), P.L, 99-662

2. Reference a. extended cabin site leases until 31 Dec 89. Guidance
contained in reference c. as to the term "cabin", transfers of
individual ownership, and illegal structures or encroachments remains in
effect. Under reference b, exlisting leases or assignments shall be
continued indefinitely (a) until such time as the leaseholder, or any
successor or asslign, terminates the lease or (b) the Secretary
terminates the tease because the property is needed for lmmed|ste use
for public park purposes or other hlgher pubilc use or for a navigatlon
or flood control project; or if the leaseholder substantially violates a
provision of the lease.

3. Any contlnuation beyond 31 Dec B9 must be at fair market rental and
on such other reasonable terms and conditions not inconsistent with
reference b, No continuation shall be made uniess the leaseholider
agrees to hold the United States harmliess from any clalm for damages or
injury to persons or property arlsing from occupancy of or through the
use of the property subject to such lease and not to unressonably expand
existing improvements., A proposed lease form reflecting these changes
is enclosed. All leasehoiders desiring to continue their lease will
execute the new lease form to evidence their agreement, as required. -

oK

4, The cottsge site leases stated that the leased premises were to be
usad-by the lessees, their_families, and_guests_for recreational

purposes. No change has been made in the lease form to provide for
year-round residential use since reference b. does not address this

issue. Although the lease form will not be revised in this respect, the
Actling Assistant Secretary of the Army (Civil Works) has determined that
we will not terminate existing cottage site leases if the only lease

provision violation is the use of the sites as a full-time residence.
However, |f other viciations of the lease conditions aiso cccur, we will
consider termination.
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ministration, and other appropriate Federal and non-Federal enti-
lies, shall carry out a review of the environmental, economic, and
social impacts of navigation in the United States portion of the
Great Lakes. In carrying out such review, the Secretary and the Ad-
ministrator shall use existing research, studies, and investigations
relating to such impacts to the maximum extent possible. g'pecial
emphasis shall be made in such review of the impacts of navigation
on the shoreline and on fish and wildlife habitat, including, but
not limited to, impacts associated with resuspension of bottom sedi-
ment. The Secretary and the Administrator shall submit to Con-

an interim report of such review not later than September 30,
1988, and a final report of such review along with recommendations
not later than September 30, 1990.

SEC. 113). GREAT MIAMI RIVER BASIN,

The prohibitions and provisions for review and approval of activi-
ties in waters of the United States as set forth in sections 9, 10, and
13 of the Act of March 3, 1899 (30 Stat. 1151) and the first section of
the Act of June 13, 1902 (32 Stat. 371) shall not apply to any works
or improvements constructed or maintained now or in the future in
the Great Miami River Basin, the Great Miami River, and the trib-

utaries of the Great Miami River above river mile 7.5, by a J’f&%‘f'f =
ed

v cal subdivision established pursuant to chapter 6101, Ohio R
{ Code, as in effect on July 1, 1983, T
~ 'SEC. 1134. CABIN SITE LEASES.

(@) On and after December 31, 1983, the Secretary shall continue
in_effect any lease or assignment thereof to which this section ap-
plies, until such time as such lease is terminated by the leaseholder,
any successors or assigns of the leaseholder, or by the Secretary
under subsection (b) of this section. Any such continuation beyond
the date of expiration of such lease as in effect on December 31,
1989, shall be at fair market rentals and on such other rcasonable
terms and conditions not inconsistent with this section as the Secre-
tary deems necessary. No continuation shall be made beyond such
date unless the leaseholder agrees (1) to hold the United States
harmless from any claim for damages or injury to persons or proper-
ty arising from occupancy of or through the use of the property sub-
Ject to such lease, and (2) to not unreasonably expand existing im-
provements.

(bX1) On and after December 31, 1983, the Secretary and any other
officer or employee of the United States shall not terminate a lease
to which this section applies, except as provided in paragraph (2) of
this subsection.

(2) On and after December 31, 1989, the Secretary may terminate a
lease to which this section applies only if—

(A) the property covered by the lease is needed for immediate
use for public park purposes or other higher public use or for a
nauwigation or flood control project; or .
1 (B] the leaseholder substantially violates a provision of such
ease.

‘c) Subsections (a) and (b) of this section apply to (1) any cottage
site lease of property, which lease was entered into by the Secretary
of the Army pursuant o section } of the Act entitled “An Act au-

thorizing the construction of certain public works on rivers and har-

R
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bors for flood control, and for other purposes’, approved December
22, 1944 (58 Stat. 889, 16 U.S.C. 460d), and is in effect on December
J1, 1989, and (2) any assignment of such a lease.

(d) On and after December 31, 1989, no houseboat, boathouse,
floating cabin, sleeping facilities at marinas, or lawfully installeq
dock or appurtenant structures shall be required to be removed from
any Federal waler resources reservoir or lake project administered
by the Secretary on which it was located on the date of enactment of
this Act, if (1) such property is maintained in usable and safe condi.
tion, (2) such property does not occasion a threat to life or property,
and (3) the holder of the lease, permit, or license is in substantia]
compliance with the existing lease or license, except where necessary
for immediate use for public purposes or other higher public use or
for a navigation or flood control project.

(e) In any case in which a person holds a lease of.property gt
Clarks Hill Reservoir, Georgia, which is terminated under this sec.
tion on or after December 31, 1989, the Secretary shall offer for sale
to such person real property at Clarks Hill Reservoir which is
owned by the United States and is not needed for the project (if
there is any such propertyl. The property offered for sale shall be ap.
proximately equal in size to the properly that was subject to such
“ise. The Secretary shall offer any such property for sale at the fair

~="" market value of the property, as determined by the Secretary. Each

offer under this subsection shall be made on or before the date on
twhich the lease is terminated and shall be open to such person for
18 months from the time the offer is made. As a condition to a sale
under this subsection, the leaseholder shall restore the property sub.
Ject to the terminated lease to a condition acceptable to the Secre.
tary.

SEC. 1135 PROJECT MODIFICATIONS FOR IMPROVEMENT OF ENVIRONMENT.

(a) The Secretary is authorized to review the operation of water
resources projects constructed by the Secretary before the date of en-
actment of this Act to deterinine the need for modifications in the
structures and operations of such projects for the purpose of improv-
ing the quality of the environment in the public interest,

tb) The Secretary is authorized to carry out a demonstration pro-
gram in the two-year period beginning on the date of enactment of
this Act for the purpose of making such modifications in the struc-
tures and operations of water resources projects constructed by the
Secretary before the date of enactment of this Act which the Secre-
tary determines (1} are feasible and consistent with the authorized
project purposes, and (2) will improve the quality of the environment
in the public interest. The non-Federal share of the cost of any
modifications carried out under this section shall be 25 percent.

(¢} The Secretary shall coordinate any actions taken pursuant to
this section with appropriate Federal, State, and local agencies.

(d) Not later than two years after the date of enactment of this
Act, the Secretary shall transmit to Congress a report on the results
of the review conducted under subsection (a) and on the demonstra-
tion program conducted under subsection (b). Such report shall con-
tain any recommendations of the Secretary concerning modification
and extension of such program.

111

(e) There is authorized to be

¢25.000,000 to carry out this section.

JEC. 1136. WHITEWATER RIVER, C'ALIF‘OI‘
35{(‘;) The Secretary is hereby authori
flood warning system for the White.
Riverside Counties, California, ?t_ ak.
(b) Prior to installation, loca én :
maintain the system authorize
maintain, and implement emergen
to the Secretary. .

. 1137 REND LAKE. ,
Ssg‘h’:’Secreta shall amend the cc
nois and the nited States for ggz .
in Rend Lake on the Big Muddy
State of Illinois of the _requ:remeg
that portion of the maintenance a
future water supply stora g .‘;'8001)3 ¢
'Act of 1958 (Public Law 856- 90, 1
ing sentence shall apply for § ye o
this Act or until the storage s;:trq :
and shall apply in such. proportio
supply g 10 K STUDY.

* 1138 POE LOC -
Sﬁg‘he Secretary shall expedite co;en
rallel to the existing Poe L’c;c :
study of additional locks on ¢ i 2
submit to the Congress a repor
than March 31, 195].
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DEPARTMENT OF THE ARMY

LEASE FOR COTTAGE SITE PURPOSES

IN PROJECT AREA

NO.

THIS LEASE, made between the Secretary of the Army, of the first part,
and

y of the second parf;

T

WITNESETH:

That the Secretary of the Army, or his duly authorized representative,
by virtue of the authority conferred by Section 4 of the Act of Congress
approved 2 December 1944, as amended (76 Stat. 1195; 16 U.S.C 460d) and by
Section 1134 of the Act of Congress approved 17 November 1986 (P. L. 99-662)
and in consideration of the annual fair market rental, reviewed and adjusted
every 5 years for compliance with fair market value, of the initial sum of

Dollars {# ), payable annually in
advance, hereby leases to the party of the second part, hereinafter designated
as the lessee, until such time as the lease is terminated by the lessee, or
by the Secretary of the Army, or his duly authorized representative, as set
out in condition 14, the following described premises or property, hereinafter
referred to as the premises, for recreational purposes and purposes incidental
thereto:

Said_premises_as_shown_on_Exhibit and more particularly described in
Exhibit , which are attached hereto and made a part hereof.

That this lease grants no vested property rights but affords only a
limited right to occupy the land pending termination as set out in condition
14,




THIS LEASE is granted subject to the following conditions:

1. The lessee shall pay the annual rental in advance as above
reserved, and also shall pay to the United States on demand any sum which may
have to be expended after the termination or revocation of this lease in
restoring the premises to a condition satisfactory to the

Engineer, U.S. Army Engineer '
having immediate jurisdiction over the premises, hereinafter designated as
"the aofficer," damages beyond the control of the lessee excepted. Any such
compensation shall be made payable to the order of the Finance and Accounting
Officer,
and delivered at
The United States will impose a charge, the ampunt to be determined by law or
regulation, on late payments due under this agreement for each 30-day period,
or part thereof, that the payment is overdue.

2. The use and occcupancy of the premises shall be subject to the
general supervision and approval of the officer, and to such rules and
regulations as may be prescribed by the officer from time to time,

3. The lessee shall neither transfer nor assign this lease nor sublet
the premises or any part thereof, nor grant any interest, previlege, or
license whatsocever in connection with this lease without prior permission in
writing from the officer. The provisions and conditions of this instrument
shall extend to and be binding upon and shall inure to the henefit of the
lessee’s heirs, representatives, successors, and assigns.

4, This lease is subject to all existing easaments, and easements
subsequently granted, for roadways and utilities located or to be located on
the premises.

5. The right is hereby reserved to the United States, its officers,
agents, and employees, to enter upon the premises at any time and for any
purpose necessary or convenient in connection with project purposes, and to
remove therefrom timber or other material required or necessary for such work,
and to flood the premises whenever necessary, and the lessee shall have no
claim for damages of any character on account thereof against the United
States or any officer, agent, or employee thereof.

4. The lessee agrees to hold the United States harmless from any claim
for damages or injury to persons ar property arising from occupancy of or
through the use of the property subject to said lease. Any claim includes,
but is not limited to, Federal financial assistance of any kind, disaster
assistance grants and loans, and flood insurance issued under any Federal
Government program arising from or incident to (1} the flooding of the
premises by the Government, or (2) flooding from any other cause, or (3)
arising from or incident to any other Governmental activities.

This property is located within the 100-year floodplain and/or is
subject to periodic flooding. This lease is subject to floodplain management

requirements.




-

) 7. The lessee shall be responsible for any damage that may be caused
to Government property by the activities of the lessee under this lease, and
shall exercise due diligence in the protection of all improvements, timber and
other property of the United States which may be located on the premises,
against fire or damage from any and all other causes.

8. The lessee shall cut no timber, conduct no mining operations,
remove no sand, gravel or kindred substances from the ground, commit no waste
of any kind, nor in any manner substantially change the contour or condition
of the premisesy but the lessee may salvage such fallen or dead timber as may
be required for use as firewcod.

9. (a) The lessee shall not unlawfully pollute the air, ground, or
water or create a public nuisance. The lessee shall at no cost to the United
States promptliy comply with present and future Federal, State, and lacal laws,
ordinances, regulations, or instructions controlling the quality of the
environment. This does not affect the lessee’'s right to contest their
validity or enjoin their applicability.

(b} This lease does not exclude lessee from being required to obtain a
Department of the Army permit under 33 U.8C 403 (1982) or under the Federal
Water Pollution Control Act Amendment of 1972, P.L. 94300, Section 404, 86
Stat. 814,884,

{c) The lessee shall obtain prior approval for the application of
therbicides or pesticides on the premises from the officer. :
*

10, The lessee shall not remove or disturb, or cause or permit to be -
removed or disturbed, any historical, archeological, architectural or other
cultural artifacts, relics, vestiges, remains, or cbjects of antiquity. In
the event such items are discavered on the premises, the lessee shall
immediately notify the officer and protect the site and the material from
further disturbance until a professional examination can be made of them or
until the officer gives a clearance to proceed.

11. The leased premises may be used by the lessee, his family,
servants, and guests, for recreational purposes and purposes incidental
J thereto and for no other different object or purpose. The lessee may maintain
/48 an existing private recreational dwelling, and may maintain existing accessory
I . improvements, but agrees not to unreasonably expand these existing
Wg improvements. These existing improvements erected by the lessee or his
, predecesor under the previous lease shall remain his property, subject,
' however, to the provisions of Condition No. 15 hereof, and shall be maintained
by the lessee in a usable and sa¥e condition. Failure to maintain may be
grounds for termination under Condition No. 14.

i2. The lessee shall not permit gambling on the premises, or install

or operate, or permit to be installed or operated thereon, any device which,
in the opinion of the officer, is cantrary to good morals or is otherwise
objectionable; .or sell or permit to be sold on the premises beer or other

. _intoxicating liquorsy or use the premises or permit them to be used for any = |

illegal or -immoral business or purposej there shall not be carried on or

permxited_upnn_the_prem1ses_any_actxgxty_uhxch_ﬂauld_;nnstltg_g_g nuisances
the lessee will use the premises in a quiet and inoffensive manner.

13. The lessee shall comply with all Federal laws and regulations and
with all applicable laws, ordinances, and regulations of the State, county,
and the municipality wherein the leased premises are located.




o 14. This lease may be terminated by the lessee, any successors or
assigns of the lessee, at any time by giving ten days’' notice in writing to
the Secretary of the Army, through the officer. Frovided that, in case of
such termination, no remission by the United States of any rental theretofore
paid shall be made, and provided further that, in the event the notice is not
given at least ten days prior to the rental due date, the lessee shall be
required to pay the rental for the period shown in condition no. 1. Vacation
of the property for one year cor nonpayment of the rent for 90-days past the
due date will be considered notice of termination of the lease by the lessee.

The Secretary of the Army, through the officer, may terminate this lease only
if the property covered by the lease is needed for immediate use for public
park purposes or other higher public use or for a navigation or flood control
projecty or if the lessee substantially violates a provision of this lease.

In the event of termination by the lessee or the Secretary of the Aray, the
Secretary of the Army may, through the officer, or a representative designated
by him, reenter the premises and hold and enjoy the same thenceforth as if
this lease had not been made, without prejudice to any rights of action or
remedy which might otherwise be used in respect of any antecedent breach of
any of the covenants in this lease.

15. On or before the termination of this lease, the lessee shall
vacate the premises, remaove its property therefrom, and restore the premises -
to a condition satisfactory to the officer, damages beyond the control of thet
lessee and due to fair wear and tear excepted. 1§, however, this lease is
terminated by the Secretary of the Army, through the officer, the lessee shall
vacate the premises, remove its property therefrom, and restore the premises
to the condition aforesaid within such time as the officer may designate. In
either event, if the lesses shall fail or neglect to remove its property and
so restore the premises, then, at the option of the Secretary of the Army, or
his duly authorized representative, the property shall either become the
property of the United States without compensation or be removed and the
premises restored at the expense of the lessee, and no claim for damages
against the United States or its officers or agents shall be created by or
made on account of such removal and restoration wark.

16, (a) Except as otherwise provided in thig lease, any dispute
concerning a qiestion of fact arising under this lease which is not disposed
of by agreement shall be decided by the:officer, wha shall reduce his decision
to writing and mail or otherwise furnish a copy thereof to the lessee. The
decision of the officer shall be final and conclusive unless, within 30 days
from the date of receipt of such copy, the lessee mails or otherwise furnishes
to the officer a written appeal addressed to the Secretary of the Army. The
decision of the Secretary or his duly authorized representative for the
determination of such appeals shall be final and conclusive unless determined
by a court of competent jurisdiction to have been fraudulent, or capricious,
or arbitrary, or so grossly erroneous as necessarily to 1mp1y bad faith, or
- not supported by substantial evidence. In connection with apy appeal
proceeding under this condition, the lessee shall be afforded an oppportunity

to_be heard-and-to_offer evidence in support of its appeal. Pending final
decisian of a dispute hereunder, the lessee shall proceed diligently with the
performance of the contract and in accordance with the officer’'s decision.

(b} This Condition does not preclude consideration of law questions in
connection with decisions provided for in paragraph (a) above: Provided, that




. nathing in the Condition shall be construed as making final the decision of
any administrative official, representative, or board on a question of law.

17. No Member of or Delegate to Congress or Resident Commissioner
shall be admitted to any share or part of this lease or to any benefits to
arise therefrom. Nothing, hawever, herein contained shall be construed to
extend to any incorporated company, if the lease be for the general benefit of
such corporation or company.

18. I+ more than one lessee is named in this lease the obligations of
said lessees herein contained shall be joint and several obligations.

19. All notices to be given pursuant to this lease shall be addressed,
if to the lesses, to

if to the Secretary of the Army, to the

or as may from time to time otherwise be directed by the parties. Notice
shall be deemed to have bheen duly given if and when inclosed in a properly
sealed envelope or wrapper, addressed as aforesaid, and deposited postage
prepaid in a post office or branch post office regularly maintained by the
United States Postal Service.

20. The lessee warrants that no person or selling agency has been
employed or retained to solicit or secure this lease upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee,
excepting bona fide employees or bona fide established commercial or selling
agencies maintained by the lessee for the purpose of securing business. For
breach ar violation of this warranty the Government shall have the right to
annul this lease without liability or in its discretion to require the lessee
to pay, in addition to the lease rental or consideration, the full amount of
such commission, percentage, brokerage, or contingent fee.

¥
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IN WITNESS WHEREOF I have hereunto set my hand by direction of the

Assistant Secretary of the Army this day of 419
‘THIS LEASE is also executed by the lessee this day of
’ 19 -
Signed and sealed in (SEAL)
the presence of:
(1)
(Address)
(2

{Address)
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SUBJECT: Implementation of Section 6, P.L, 97-140 (/(/[ LW’%Y"/M
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1. The purpose of this letter is to provide guidance respecting observance
and implementation of Section 6 of H.R. 779 which was signed into law by the
President 29 December 1981 (P.L. 97-140) and reads as follows:

nSec 6. Notwithstanding any other provision of law, no
houseboat, floating cabin, marina (including any with
sleeping facilities), or lawfully installed dock or
cabin and appurtenant structures shall be required to
be removed before December 31, 1989, from any Federal
water resources reservoir or lake project administered .
by the Secretary of the Army, acting through the Chief
of Engineers, on which it was located on the date of :
enactment of this Act, if such property is maintained s
in usable condition, and, in the judgment of the Chief -

of Engineers, does not occasion a threat to life or

property."

& dri e
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2. This establishes a moratorium until 31 December 1989 on enforced removal

of certain existing private exclusive use type structures, including houseboats,
which have been authorized or permitted on project areas under the jurisdiction
of the Corps of Engineers prior to enactment of Public Law 97-140. 1t should
be noted that Section 6 does not extend protection to illegal structures or
encroachments. However, based on recent Office Chief Counsel opinion, the
following points are emphasized:

a. Section 6 applies to land based facilities as well as water based
facilities.

b. The term "cabin' includes cabins, cottages, mobile homes, non-
transient trailers and other similar structures used for human habitation.

c. The Corps of Engineers is precluded from requiring transfer of
individual ownership of such lawfully installed structures for club or
organizational use. Such a requirement is considered to constitute removal

. under Section 6 of Public Law 97-~140. :

3. Implementation of Section 6 will restrain, until 31 December 1989,

certain previously planned actions prior to that date for removal of private-
exclusive uses under your respective approved regional plans. The only 3
exceptions for earlier enforced removal of a structure covered by Section 6 -
would be in the case of a structure not maintained in usable condition or -
presenting a threat to life or property. Any such case must be clearly




11
DAEN-CWR-R R FEo mgp |
SUBJECT: Implementation of Section 6, P.L. 97-140

demonstrated and supported. Established policy and procedures for addressing
private exclusive uee at Corps projects are not otherwise affected by
Section 6... Accordingly, you are encouraged to pursue your efforts toward
curing encroachment problems, and to continue addressing private exclusive
uses in your respective commands as provided in your regional plans.
Modifications to your approved regional plans should be made to comport with
Section 6 and be.submitted by 1 May 1982 to DAEN-CWO for approval.

4. For your information, 1 have inclosed copies of the related pages of the:
Congressional Record, Senate and House, 16 December 1981, which demonatrate
Congressional intent in enactment of H.R. 779. Also inclosed is a Statement
by the President which establishes that Section 8 of the law stemaing from
that Act is the provision which shall govern Corps management actions-—not -
the somewhat similar provision in Section 8 of 8. 1493 passéd by Congress

on the same date, 16 December 1981, and also signed into law by the President
on 29 December 1981 (P.L. 97-128). - -

FOR THE COMMANDER:

o
M

3 Inel £ R. HEIBERG 1I1

as ' Major General, USA

Director of Civil wWorks

DISTRIBUTION:

CDR USACED, Lower Mississippi River
CDR USACED, Missouri River
CDR YSACED, New England
CDR USACED, North Atlantic
CDR USACED, North Central
CDR USACED, North Pacific
CDR USACED, Ohio River

CDR USACED, Pacific Ocean
CDR USACED, South Atlantic
CDR USACED, South Pacific
CDR USACED, Southwestern




