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unless so designated by other official documentation.”
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Reg IIA Tribal Issues

Presenter
Presentation Notes
Photo: The Saint Regis Mohawk Tribal Council and the Tribe’s Environment Division met with representatives from the U.S. Army Corps of Engineer’s Buffalo District Office on Kentenhkó:wa/November 4th. Discussions focused on the Army Corps of Engineer’s design for the southern portion of the St. Lawrence Seaway, shoreline erosion due to seaway vessels, efforts to work with the U.S. Environmental Protection Agency on the remediation of Superfund Sites, and the Tribe’s ongoing solidarity with the Standing Rock Sioux and its insistence that the Army Corps of Engineers pull all regulatory permits for the Dakota Access Pipeline in North Dakota.




DEATH BY POWER POINT

Tribal Consultation USACE Policy & Guidance

Presenter
Presentation Notes
Instructors role is to make Regulatory Project Managers aware of our Regulations, Policies and Actions.

We promise to make this course entertaining and educational. 

We can use your assistance to help us all stay engaged.



GOALS AND OBJECTIVES 
Provide the historical background and fundamentals for the U.S. 
government and Corps Tribal Trust relationship

Describe the Corps Tribal Consultation Policy, 
Department of Defense American Indian and Alaska 
Native Policy, Presidential Executive Orders, and 
regulations and statutes related to Tribal Trust 
responsibilities.

Identify the framework and best management practices (BMPs) for 
conducting tribal consultation within the Regulatory Program

Identify and discuss resources/tools for tribal consultation (e.g. 
Regulatory and Tribal Community of Practices [CoPs], District 
guidance, agency websites)

Reg IIA Tribal Issues
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THE BASIC QUESTIONS

How do we assess potential impacts to 
tribes and tribal treaty rights/resources as 
part of the Regulatory Program?

When do we initiate tribal 
consultation?

How do we conduct tribal 
consultation?

File Name
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PRESENTATION OUTLINE

1. Native Americans and Tribal Issues

2. History of Federal Indian Law

3. Policy and 
Guidance

File Name
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PRESENTATION OUTLINE 

Tribal Consultation and the Regulatory Program

1. Action has the potential to have a “significant” effect to 
Tribal interests 

2.  Properties of religious or cultural significance to Tribes 

3.  The Administrative Record  

4.  Best Practices 

5.  Tools and Resources

File Name
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Presentation Notes
Bullet 1: (e.g. protected tribal resources, tribal rights, or Indian Lands)

Bullet 2: (e.g. Traditional Cultural Properties/Landscapes, Sacred Sites)

Bullet 3:.    Determine the Corps area of federal control and responsibility (e.g. NEPA scope, permit area + indirect effects outside the permit area, etc.)
         2.    Are there any tribal lands within or adjacent to the permit area? 
         3.    Do treaty rights exist within the permit area?  
         4.    What treaty-protected resources rely upon the surrounding geographic area relative to the permit area? 
         5.    How are tribal rights potentially affected by the proposed action and our permit decision? 
 
Permit Area/Appendix C 
      B.  Appendix B (Scope of Analysis/Federal control and responsibility)
      C.  Performance Measures
      D.  ORM (e.g. Sub-actions, Tribal template letters)

Bullet 4: . Mutual respect; Suspend cultural biases; Timeline awareness; Balance

Bullet 5:  A. ORM; Websites; Tribal Liaisons




FEDERAL TRUST DOCTRINE

The U.S., and individual 
agencies of the federal 
government owe a 
fiduciary duty to Indian 
Tribes.  

The nature of that duty 
depends on the 
underlying substantive 
laws creating the duty
(i.e. treaties, statutes).  

Article I, Section 8, clause 3 and Article I, 
Section 8, clause 3

7
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Presentation Notes
Where agency actions may affect Indian lands or off-reservation treaty rights, the trust responsibility includes a substantive duty to protect these lands and treaty rights to the fullest extent possible.  

Article I, Section 8, clause 3: "The Congress shall have Power ... To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes." 

Article VI, clause 2: "This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding." 




THE CORPS TRIBAL PROGRAM

 Corps Leaders take Tribal Trust responsibilities 
seriously

 Corps implements Policy Guidance Letter 57: 
the 6 Tribal Policy Principles

 Tribal Nations Community of Practice
http://www.usace.army.mil/Missions/CivilWorks/TribalNations.aspx

 Tribal Liaisons

 Education is a major component

File Name
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Bullet 1: particularly since DAPL

Bullet 2: 6 Principles: Tribal sovereignty; Trust responsibility; Government-to-Government; Pre-decisional consultation; Self Reliance; Capacity Building and Growth; Natural and cultural resources


http://www.usace.army.mil/Missions/CivilWorks/TribalNations.aspx


CORPS TRIBAL POLICY DOCUMENTS

• HQ Memo: Tribal Consultation Responsibilities in 
the Regulatory Program (August 2016)

• USACE Tribal Consultation Policy (Nov 1, 2012)

• Department of Army American Indian and Alaska 
Native Policy (October 24, 2012)

• USACE Tribal Policy (May 10, 2010)

• Policy Guidance Letter #58:  Indian Sacred Sites 
(Implements EO 13007) (June, 1998)

File Name
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CORPS TRIBAL POLICY PRINCIPLES

 Tribal sovereignty
 Trust responsibility 
 Government-to-Government
 Pre-decisional consultation
 Self Reliance, 

Capacity Building, 
and Growth 

 Natural and 
cultural resources

File Name

10

Presenter
Presentation Notes
Tribal sovereignty in the United States is the inherent authority of indigenous tribes to govern themselves within the borders of the United States. The U.S. federal government recognizes tribal nations as "domestic dependent nations" and has established a number of laws attempting to clarify the relationship between the federal, state, and tribal governments.

It may be noted that while Native American tribal sovereignty is partially limited as "domestic dependent nations," so too is the sovereignty of the federal government and the individual states – each of which is limited by the other. The will of the people underlies the sovereignty of both the U.S. federal government and the states, but neither sovereignty is absolute and each operates within a system of dual sovereignty. 

According to the reservation clause of the 10th Amendment, the federal state possesses only those powers delegated to it by the Constitution (expressly or implicitly), while all other powers are reserved to the individual states or to the people. For example, the individual states hold full police powers. On the other hand, the individual states, like the Indian tribes, cannot print currency or conduct foreign affairs, or exercise other powers assigned by the Constitution to the federal state. Viewed in this light, tribal sovereignty is a form of parallel sovereignty within the U.S. constitutional framework, constrained by but not subordinate to other sovereign entities.

These Constitutional provisions, and subsequent interpretations by the Supreme Court (see below) are today often summarized in three principles of U.S. Indian law:

Territorial Sovereignty. Tribal authority on Indian land is organic and is not granted by the states in which Indian lands are located.

Plenary Power Doctrine. Congress, and not the Executive Branch, has ultimate authority with regard to matters affecting the Indian tribes. Federal courts give greater deference to Congress on Indian matters than on other subjects.

Trust Relationship. The federal government has a "duty to protect" the tribes, implying (courts have found) the necessary legislative and executive authorities to effect that duty. 

The cases within the Marshall Trilogy set the parameters for these provisions.






AMERICAN INDIAN CULTURE

File Name

11

Presenter
Presentation Notes
American Indian Culture
One objective- learn a little about American Indian Culture.

Photos-Historic ethnographic Jemez and modern Jemez dancing photos

Continuity with past. Cultural values have a long history. Tribes have own history and view point. ��




WHO IS AN AMERICAN INDIAN?
Federal Definition of American 
Indian

o Member of a federally 
recognized Tribe

o Blood quantum (Tribes have a 
role in determining percentage of 
blood quantum for members)

o Census, however, allows for 
self-identification

Tribes may determine their 
membership by

o Rolls
o Blood Quantum
o Kinship
o Constitution/Laws

File Name
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“American Indian” - This is the official federal government term. 

Native American - Term came into usage in the 1960s.   
The term has come into disfavor among some Indian groups.  
Tribal members in lower 48 will accept Indian or American Indian, but tend to refer to themselves by Tribe. 
In Alaska, the general term is “Alaska Native” (NOT Native Alaskan) and they, too, refer to themselves by their cultural or tribal grouping.  Alaska Native people are sensitive about being included under the American Indian or Indian designation.   
“First Americans”

Tribal Membership
Not all Tribes determine membership by the same criteria; Recommend contacting them directly regarding tribal membership questions
2010 census indicates approximately 5.2 million people are American Indian or Alaska Native (Census counts anyone as an Indian who declares themselves to be Indian).




WHAT IS A FEDERALLY-RECONGNIZED TRIBE?

An American Indian or Alaska Native tribal 
entity that is recognized as having a 
government-to-government relationship with 

the United States, 
with the responsibilities, 
powers, limitations, 
and obligations attached 
to that designation, and 

is eligible for funding and services from the 
Burea of Indian Affairs (BIA)

File Name
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Furthermore, federally recognized tribes are recognized as possessing certain inherent rights of self-government (i.e., tribal sovereignty) and are entitled to receive certain federal benefits, services, and protections because of their special relationship with the United States.  

At present, there are 567 federally recognized American Indian and Alaska Native tribes and villages

A recognized tribe is a sovereign government with rights and responsibilities towards its citizens and special standing in United States law. 
Federal recognition formalizes the government-to-government relationship between a tribe and the federal government.
A recognized tribe is therefore a political entity rather than an ethnic or racial entity. 
Tribal citizens may live on or off a reservation (the geographic area of tribal jurisdiction).  
In order to share in tribal benefits, treaty rights and government services, an individual must be an enrolled member of the tribe.
Tribes have the exclusive right to determine eligibility for enrollment of their members.
List of recognized tribes is published by Department of the Interior and updated in the Federal Register.

A Nation may speak its own language
A body of people bound together by blood ties and family 
Own Government- socially, politically organized 
Individual cultural, spiritual themes
Each Tribe is unique from another




TRIBAL STATUS

Treaty Tribes are Tribes with a signed and Senate 
ratified treaty.

Executive Order (EO) Tribes are those that have 
reservations established by Executive Order.

Congressionally Restored Tribes are Tribes whose 
recognition has been reestablished.

Unrecognized Tribes are native groups that have 
not successfully gone through the recognition 
process or have not sought recognition from the 
U.S. government 

File Name
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What is a Tribe? -  Tribal Status

Treaty tribes:  Many tribes feel that they are the victor, that the signing of the treaty was not a defeat. 
     Note that many tribes signed treaties with the United States that were not ratified by the Senate. These tribes are not “treaty tribes.”
EO tribes:  Reservations established by order of the President, usually after the time when signing new treaties with tribes became unpopular with Congress. 
Congressionally restored tribes:  Tribes whose treaties were terminated during the termination period, then reestablished by Congress. 
Unrecognized tribes:  Although not federally recognized, however, still consulted with by federal and state entities.  These tribes may be “represented” by other federally recognized tribes. 
Conflict may arise between the hierarchy of tribes from treaty at the top with reestablished or unrecognized at the bottom.  Some treaty tribes even claim that all other tribes have no “rights” beyond or even on their reservations. Some Tribes, such as the Wanapum Tribe have never sought recognition from the U.S. government and have no plans to do so.

NOTE: Differences in status may generate conflict between Tribes over whose interests and rights take priority 





TRIBAL COALITIONS

Sub-regional Coalitions:
• Columbia River Intertribal Fish Commission 

(CRITFC)
• Upper Columbia United Tribes (UCUT)
• Upper Snake River Tribes (USRT)

Regional Coalitions:
• Affiliated Tribes of Northwest Indians (ATNI)
• Great Plains Tribal Chairman’s Association 

(GPTCA)

National Coalition:
• National Congress of American Indians (NCAI)

File Name
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What is a Tribe? - Tribal Coalitions

Tribal governments have created and joined multi-tribal affiliations at multiple levels to resolve tribal differences and promote joint policies.

In CRTIFC’s case, the coalition also has the authority to enforce tribal laws on Indians fishing off of Indian land.

Although these affiliations are created through tribal government action, they are not “governments.”

They do not have an inherent government-to-government relationship with the United States
They have no inherent trust or treaty rights





PRIOR TO EUROPEAN CONTACT….

Indian ancestors 
inhabited North 
America for 
thousands 
of years

Tribal governments 
were already 
established
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The following slides provide some perspective on how Tribal lands have been reduced over the last 500+ years…



1492
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I apologize to Alaska and Hawaii for these maps, but they’ll get their shout-outs later..

What is Indian Country?
1492- European nation approaches to Tribes- 
English- made treaties- validating Tribes as sovereign Nations
Spanish- conquer, convert to Christianity, exploit resources
French- signed trade agreements




1790
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What is a Tribe? - Tribal Coalitions

Tribal governments have created and joined multi-tribal affiliations at multiple levels to resolve tribal differences and promote joint policies.
In CRTIFC’s case, the coalition also has the authority to enforce tribal laws on Indians fishing off of Indian land.
Although these affiliations are create through tribal government action, they are not “governments.”
They do not have an inherent government-to-government relationship with the United States
They have no inherent trust or treaty rights
Not all Columbia Basin tribes belong to all coalitions.
What is Indian Country?
1790- Only 13 original colonies…




1860
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What is Indian Country?
1860

Relocation- “Indian Removal Act of 1830”- forcefully removed Indians to Indian Territory (mostly Oklahoma) (“Trail of Tears- Cherokee” to Oklahoma)

Treaties 
Treaty making ended around 1871- Federal Government thought treaties gave too much power to Tribes; Tribes accepted treaties and Reservations since they felt they have no other choice



1890
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What is Indian Country?
Reservations (Tribes ceded lands- other lands “reserved” for the Tribes, but Tribes may have retained certain rights (I.e. to hunt, gather, fish, graze on additional lands)



INDIAN LAW AND POLICY

File Name
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Indian Law  and Policy – Past and Present

From the NPS: Alcatrez:�In 1895 19 members of the Hopi Tribe were imprisoned by the U.S. Army on Alcatraz Island for resisting policies to "Americanize" their children. 
Today Hopi children continue to have the opportunity to learn their traditions and language.

Long and changing relationship with Tribes



HISTORICAL SUMMARY

• Tribal independence: Up to 1787 
• Agreements between sovereigns: 1787 to 1828
• Removal, Reservation, and Treaty Period: 1828-1887
• Allotment and Assimilation: 1887-1934
• Indian Reorganization Act: 1934-1945
• Termination Period: 1945-1965
• Self-Determination Era: 1965-Present

Federal policy has fluctuated dramatically over the years, 
leading to skepticism and distrust. 

Why the fluctuation?

File Name
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History of Federal Indian Policy 
 

Key Point: Federal Indian policy has fluctuated dramatically over the course of American history. This history is very real to Indian people. Many elders lived through the termination period; experiences of ancestors survive through stories. Therefore, you should expect lectures based on skepticism and distrust in your first meetings with tribes.
 Tribal Independence: Up to 1787 Indian people lived in organized societies with their own distinct forms of government.  Proliferation of colonists created a dominant presence on the east coast of North America. Colonists acquired some Indian lands under the doctrine of discovery and signed treaties with the tribes for additional lands. American Indian policy is derived from French and British crown policies of obtaining Indian land through treaties (as opposed to conquest) during the colonial period.
 Agreements between Sovereigns: 1787-1828 Federal policy recognized tribes as sovereign entities.  US Constitution reserved treaty making as a sole right of the federal government. Constitution recognized and respected treaties made prior to establishment of United States.
 Removal, Reservation, and Treaty Period: 1828-1887 Policy changed under Jackson administration. Forced migration and the creation of treaty reservations.  Treaties relinquished land for the right to tribal self-governance on reservations under the protection of the U.S.
 Allotment and Assimilation: 1887-1934 Policy goal was to have Indians assimilate into mainstream American life. Forced conversion of communally held lands into small parcels for individual Indian ownership. Resulted in loss of about 2/3 of tribal lands.   
 Indian Reorganization Act: 1934-1945 A more progressive policy ended the allotment period and began restoring Indian land.  Federal government created programs and projects to rehabilitate Indian economic life.
 Termination Period: 1945-1965 Federally protected status of Indians terminated and their lands converted to private ownership.  Federal policy emphasized the physical relocation of Indians from reservations to urban areas. Note that more tribes in PNW – and especially Oregon - had federal recognition abolished than in any other part of the Country.  Renewed mistrust and skepticism.
 Self-Determination Era: 1965-Present Termination policy galvanized tribes to regain their sovereignty.  Policy repealed.  An era of self-rule and cultural revival leads to tribal nation building.  A series of executive orders reaffirmed trust responsibility of the Federal government. Implementation of government-to-government relationship.  A number of PNW tribes petitioned for restoration of recognition by Federal government.

Source: Pevar (2002); Wilkinson (2006)





EARLY AMERICAN FEDERAL INDIAN POLICY

The Confederation Congress Proclamation of 1783
This proclamation described all the land west of the Appalachian 
Mountains as “Indian land”, where settlers were:

– not allowed to enter,
– not allowed to obtain land,
– not allowed to conduct land speculation
– subject to the laws of the Indian tribes.

Northwest Ordinance of 1787
“The utmost good faith shall always be observed towards the 
Indians; their lands and property shall never be taken from them 
without their consent; and, in their property, rights, and liberty, they 
shall never be invaded or disturbed, unless in just and lawful wars 
authorized by Congress”

File Name
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Basis of Federal Indian Policy - Early American Federal Indian Policy

The Confederation Congress Proclamation of 1783 was a proclamation by the Congress of the Confederation (under the Articles of Confederation) prohibiting the extinguishment of aboriginal title in the United States without the consent of the federal government.  It was intended to stop individual state actions in treaty making and Indian land acquisition. The policy was continued after the ratification of the United States Constitution by the Nonintercourse Acts of 1790, 1793, 1796, 1799, 1802, and 1833.

Northwest Ordinance Act of 1787 (replaced with minor modifications in 1789 after ratification of the Constitution) established policy for admitting new states to the union, establishment of territorial governments, treatment of slavery, and other policies relevant the expanding Nation. It also established the rights of Indians to their land and property. Indian policy was further enshrined in



EARLY AMERICAN FEDERAL INDIAN POLICY

Nonintercourse Acts of 1790, 1793, 1796, 1799, 1802, 
and 1834:

“[N]o purchase, grant, lease, 
or other conveyance of land, 
… from any Indian nation or 
tribe of Indians, shall be of 
any validity in law or equity, 
unless the same be made by 
treaty or convention entered 
into pursuant the constitution.” 
(from 1834 Act)

File Name
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The Nonintercourse Act(s) (aka the Indian Intercourse Act or the Indian Nonintercourse Act) is the collective name given to six statutes passed by the Congress in 1790, 1793, 1796, 1799, 1802, and 1834. The Act regulates commerce between Americans and Native Americans. The most notable provisions of the Act regulate the inalienability of aboriginal title in the United States, a continuing source of litigation for almost 200 years.  



EARLY AMERICAN FEDERAL INDIAN POLICY

The “Marshall Trilogy” refers to 
three Supreme Court Cases that 
affirmed the rights of Indians to title 
of their land; prohibited sale of Indian 
land to private citizens; affirmed the 
relationship of recognized tribes with 
the United States; and prohibited 
enforcement of state laws on 
tribal lands.
• Johnson v McIntosh (1823)

• Cherokee Nation v Georgia (1831)

• Worcester v Georgia (1832)
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John Marshall (September 24, 1755 – July 6, 1835) was the fourth Chief Justice of the Supreme Court (1801–1835). His court opinions helped lay the basis for constitutional law and many say facilitated making the Supreme Court a coequal branch of  government along with the legislative and executive branches. Previously, Marshall had been a leader of the Federalist Party in Virginia and served in the House of Representatives from 1799 to 1800. He then served as Secretary of State under President John Adams from 1800 to 1801.

Andrew Jackson was not a fan. And one of his famous quotes regarding John Marshall:   “…let Justice Marshall enforce his and the Court’s decision.”

Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543 (1823),[is a landmark decision of the U.S. Supreme Court that held that private citizens could not purchase lands from Native Americans. 

Cherokee Nation v. Georgia (1831)

“domestic dependent nations”
“in a state of pupilage” 
stand as a “ward to his guardian”

-Evolved into source of federal plenary power over Indians-Legal principle or doctrine

Plenary Power means that Congress has broad powers to pass legislation over tribes, and Indian people, including the power to: recognize tribes, terminate tribes, limit their jurisdiction, enhance their jurisdiction, and fund or not fund Indian programs.

Worcester v. Georgia (1832)

Tribes separate & distinct political communities
Tribes sovereign over lands retained
Treaties intended to ensure availability of  sustainable, land-based, traditional existence
Treaties retain everything not expressly given up
Duty of protection bargained for consideration for land cessions 






CONFLICTING OBJECTIVES

• Fluctuating policy objectives and competing 
perspectives:  
 Independence
 Assimilation
 Termination 
 Segregation 
 Annihilation  

Those policy fluctuations 
still affect tribal perspectives of 

and trust in the federal government 
and its representatives.

File Name

26

Presenter
Presentation Notes
Conflicting Objectives

Despite the tribal policies codified in federal law and by the Supreme Court, perspectives regarding Indians and their relationship with white society varied greatly among the American people.  These perspectives can be summarized under three general categories:
Assimilation: Assimilating Indians into American culture and society was the goal of many. For example, the goal of early Catholic and Protestant missionaries to the Northwest was to Christianize native peoples in the interest of saving their souls and instilling the values of work through farming and ranching. Later government assimilation efforts included government run schools designed to erase tribal language and culture. 
Segregation: This approach recognized the rights of tribal people to live their own lives as they saw fit. But this approach also assumed that tribal life was fundamentally incompatible with American society and forms of governance. The solution was to locate the tribes on reservations removed from areas desirable for white settlement.
Annihilation:  While aspects of the assimilation and segregation perspectives found their way into official policy, local interests occasionally promoted outright elimination of tribal people altogether. From the tribal perspective, the assimilation and segregation movements were seen as efforts to annihilate tribal culture.
Depending on the parties in power and the influence of various constituencies, American politics over time resulted in variations as to which policy prescription to follow.  The upshot is that you should expect to see skepticism and mistrust in your initial encounters with tribal government representatives when engaged on official business.

Crow Dog (also Kȟaŋǧí Šúŋka; 1833 – 1912) was a Brule Lakota subchief, born at Horse Stealing Creek in Montana Territory. On August 5, 1881, after a long simmering feud, Crow Dog shot and killed principal chief, Chief Spotted Tail on the Rosebud Indian Reservation. A grand jury was convened and he was tried and convicted in Dakota Territorial court in Deadwood, South Dakota, and sentenced to death which was to be carried out on January 14, 1884.  In 1883, writs of habeas corpus and certiorari were filed on his behalf by lawyers who volunteered to represent him pro bono. His case was argued in November 1883 before the U.S. Supreme Court, and on December 17, 1883, the court ruled in a unanimous decision that according to the provisions of the Treaty of Fort Laramie, signed on April 29, 1868, and approved by Congress on February 28, 1877, the Dakota Territorial court had no jurisdiction over the Rosebud reservation and subsequently overturned his conviction. This ruling cited a Worcester v. Georgia (1832), the case in which the court ruled that Native Americans were entitled to federal protection from the actions of state governments which would infringe on the tribe's sovereignt.

In response to the ruling in Ex parte Crow Dog, the U.S. Congress passed the Major Crimes Act in 1885. It places 15 major crimes under federal jurisdiction if they occur on Native territory, even if both perpetrator and victim are Native American.





KEY POINTS REGARDING 
FEDERAL INDIAN LAW

 The history of Native American law and 
treaty making was driven by shifting 
perspectives and political objectives

 Native Americans have a right to their 
view of history

 Policies & relations have changed in the 
modern era, and in most cases have 
improved, but are still challenging
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CONTEMPORARY TRIBAL CULTURES
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Contemporary Tribal Cultures
Intro slide
Tribes struggle to maintain their cultures.
Consistency over time, present is ground and bound by the past




WHAT IS INDIAN COUNTRY?

Tribal Reservations
• Tribal Trust land
• Individual Tribal Allotments

Off Reservation Lands
• Usual/accustomed hunting, fishing, and gathering areas
• Important religious and cultural sites
• Historical places of interaction with federal/state 
government

• Lands set aside via treaties, executive orders, removals, 
court cases, etc.
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Photo: Mount Taylor near Grants, NM (TCP)

Where to get more info on this…

What is Indian Country?

Tribal Reservations 
Land reserved for a Tribe when land was taken or relinquished (i.e. ceded) through treaties;
Tribal lands created through statutes and Executive Orders
Reservation lands held in trust by the Federal Gov’t
Reservation system created new tribal groupings (e.g., Con-federated Tribes), combining separate Tribes on same land

Tribal Homelands include:
Usual and accustomed hunting, fishing, and gathering areas-Treaty locations
Important religious and cultural sites-TCPs
Historical places of interaction with federal & state government
Lands set aside through treaties, executive orders, removals, court cases, etc.

Tribal Trust land: Owned equally by all enrolled tribal members and held in trust by the United States.
Individual Tribal Allotments: Held in trust by the United States for individual tribal members, many times including heir-ship to that land.
Fee Land: Indian land taken out of trust status; It can be owned by Indians or non-Indians.  
Some states, federal agencies, and local governments have acquired lands within reservation boundaries (i.e. Checker boarding). 

NOTES:
 In the contiguous 48 states, there are 275 reservations; only one in Alaska
About 56.2 million acres of land are held in trust by the federal government for various Indian Tribes and individuals.
The Navajo reservation is the largest, containing 16 million acres and covering 3 states.  Some of the smallest are less than 100 acres.
Establishment of the reservation system created new Tribal groupings; two or three Tribes were often placed on one reservation--at times they were they were traditional enemies--or the members of one Tribe were spread over two or three reservations.  
Confederated Tribes: A body of separate and different Tribes who operate under one form of Tribal government on a reservation or on Indian trust land is called a Confederated Tribe(s (e.g., the Confederated Tribes of Warm Springs). 
Population Distribution in U.S. according to last census:
Q:Which area of the U.S. has the largest Indian population?
	48% West	• 16% Midwest
29% South	• 7% Northeast

Points to make:
 Access to usual and accustomed places has been supported in court.
 Federal trust land is managed for the United States by the Bureau of Indian Affairs.
 Fee land is taxed by state and local entities and subject to local ordnances

Tribes have more rights/control on reservations; less on ancestral lands



INDIAN COUNTRY:
THE TRIBAL PERSPECTIVE
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What is a Tribe? - Tribal Coalitions

Tribal governments have created and joined multi-tribal affiliations at multiple levels to resolve tribal differences and promote joint policies.
In CRTIFC’s case, the coalition also has the authority to enforce tribal laws on Indians fishing off of Indian land.
Although these affiliations are create through tribal government action, they are not “governments.”
They do not have an inherent government-to-government relationship with the United States
They have no inherent trust or treaty rights
Not all Columbia Basin tribes belong to all coalitions.




CULTURAL DIFFERENCES: 
CONCEPTS SURROUNDING LAND USE

European concept: land ownership
– Europeans were settlers
– Land seen as property
– Land & resources to be exploited for human use

Tribal concepts:  Use, but not ownership
– Many tribes were nomadic (seasonal camps)
– People are of the land; they come from it
– People use land temporarily; land cannot be owned
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Philosophical Concept Surrounding Land Use

European Philosophical Concept of Land Use:
Francisco di Vitoria (1532) - Indians had title to the land; Europeans had to get consent of Tribe for their occupancy to be legal
Consent theory recognized Indian people as “human beings” and “sovereign people” and limited what were called “just wars.”
Right of Discovery - According to this doctrine, the discovered lands could not be claimed by other European nations.  The fact that the lands might be occupied by non-Europeans, such as American Indians, did not matter. The reason it didn’t matter was because this doctrine was based on a belief that indigenous people were not as good as or less than Europeans (“savage”, “uncivilized”, “heathens”).
 Manifest Destiny - This doctrine stated that it was the God - given destiny of white Christians to colonize, settle and control the North American continent.  




TRIBAL CULTURE
 Health, wellness tied to land, spirituality
 Tie to ancestors, burial sites, 

sacred sites
 Spiritual connection to natural 

world
 Family and kinship are strong influences; 

respect older people for their wisdom
 Time is fluid and circular
 Patriotic
 Storytelling major methods of instruction
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General Cultural Patterns (i.e. not reflective of all individuals, like with any culture) – America today 

American Indian Culture
Health/Spiritual connection: Important that cultural resources/traditional ceremonial sites are left in place and in context. Proposed impacts to natural resources may be perceived as threats to the continuity and wholeness of the tribal culture.  (Mix traditional w/Christian beliefs- Mattaponi Baptisms)
3) Sacred: There are some things that cannot be shared with outsiders without violating cultural customs and beliefs.  This potential conflict between private knowledge and public information is of concern to Tribes. “Sacred Sites”.
2) Natural World: Animals, plants, places and forces of nature are vital spiritual resources. 
Important resources: (TCP’s)
Q: What TCP’s or resources have Tribes identified?
Mountains, caves, rock shelters, springs
Resource gathering sites
Burial grounds, sacred & ceremonial sites
Archeological sites & collections
Petroglyphs and pictographs
4) Family & Elders- Tribes have high respect for Elders.  Tribes feel connection to ancestors- even ones that have passed many years ago- our culture- do not typically have that same connection.  DO NOT INSULT ANCESTORS. (Examples)
5) Time- May be different that our time- tables (due to consensus decisions). Past- very important to Tribes.
6) Patriotic- many served in Armed Forces
7) Consensus- big decisions are made by a lot of people (Tribal Councils may consult with other Councils- i.e. elders)
8) Storytelling- stories have deeper meanings- oral history- not written.

Pamunkey Tribe: Newspaper quote of a young Tribe member: “Being an Indian lies in who you are. A connection with your ancestors.”

Tribal Chief: “I may not see this in my lifetime, but it is for the Tribe’s future”.

Most organized democratically with elected leaders

Some Tribes also have traditional leaders (e.g., elders, religious leaders) involved in decision-making





CONTEMPORARY TRIBAL ISSUES

Preservation of traditional culture
– Language, sacred places, ceremonies, subsistence, 

technology

Disturbance of ancestral remains
– The worst thing that can happen is for human 

remains to be mishandled; proper handling and 
consultation is essential

Environmental issues
– Water quality & quantity
– Infrastructure – housing, 

plumbing, heating, etc.
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Contemporary Tribal Issues

Preservation of Traditional Culture
Example: Shad hatcheries for Mattaponi & Pamunkey Tribes
Languages- many lost (ex. Algonquin).  Nottoway language- computer program.

Human remains
HUGE issue for Tribes




CONTEMPORARY TRIBAL ISSUES

Self-determination            Economic Issues

Jurisdiction                        Land-base
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Photo: The Talking Stick Clubhouse, part of a retail center built on Salt River Pima-Maricopa Community land.

Native American self-determination refers to the social movements, legislation, and beliefs by which the Tribes in the United States exercise self-governance and decision making on issues that affect their own people. “Self-determination" is meant to reverse the paternalistic policies enacted upon Native American tribes since the U.S. government created treaties and established the reservation system. The nations want to control their own affairs.

Economic Issues: Unlike corporate newcomers such as high-tech industries, American Indian tribes are underrepresented on the national political and economic scene and have very limited participation in the major financial markets, including Wall Street. 

Tribes are investing on and off their Native lands in ventures such as hotels, golf courses, manufacturing, entertainment venues, solar and wind technology, tourism and the hospitality industry, health care, and gambling enterprises, all of which have begun to generate significant revenues, particularly compared with tribes’ past economic conditions and the lack of resources, infrastructure, market, and economic opportunity.

In the past few decades, some of the 500-plus tribes in North America have made strides to diversify their economies and improve the quality of life for their people, but challenges remain. Even in their government role—tribes are legally sovereign nations—they have not always been afforded the same or similar authority and rights as state, county, or other municipal governments. In the absence of a tax base, market, and infrastructure, tribes have had to become more entrepreneurial in creating sustainable economies to support their governments and provide basic services to their people,

Indian country jurisdiction, or the extent which tribal powers apply to legal situations in the U.S., has undergone many drastic shifts since the beginning of European settlement in America. Over time, federal statutes and Supreme Court rulings have designated more or less power to tribal governments, depending on federal policy toward Indians. Numerous Supreme Court decisions have created important precedents in Indian country jurisdiction, such as Oliphant v. Suquamish Tribe and Montana v. United States.

Montana v. United States (1981), was a Supreme Court case that addressed the Crow Nation’s ability to regulate hunting and fishing on tribal lands by a non-tribal member. The case considered several important issues concerning tribes' treaty rights and sovereign governing authority on Indian reservations. The original dispute was over access to fishing on the Bighorn River within the exterior boundaries of the Crow’s reservation. The Court would eventually rule that the "exercise of tribal power beyond what is necessary to protect tribal self-government or to control internal relations is inconsistent with the dependent status of the tribes, and so cannot survive without express congressional delegation."

Oliphant v. Suquamish Tribe played a significant role in the decision. The lower courts in that case had found that "preserving law and order within tribal lands was an indispensable attribute that had been neither surrendered through treaty nor removed by Congress under its plenary power." Justice Kennedy, then sitting on the 9th Circuit Court of Appeals, had dissented from that finding, arguing that "Congress did not intend for tribes to exercise criminal jurisdiction over non-Indians." Although this case addressed tribal authority regarding criminal matters, it was invoked in Montana v. United States since it concerns tribal authority—criminal, civil, and regulatory—regarding non-members.

The Supreme Court in Montana v. United States set a precedent which resulted in a wave of litigation challenging not only the exercise of tribal court authority over non-members, but the very existence of that authority. The U.S. Supreme Court determined that the Crow Nation could regulate hunting and fishing on tribal lands, and had jurisdiction over "conduct which threatens or has some direct effect" upon the tribe's "political integrity, economic security, and health or welfare," but a seemingly simple trial turned into a famous court case, with ongoing repercussions.

Land-base: Most tribal lands will not readily support economic development. Many reservations are located far away from the tribe’s historical, cultural, and sacred areas, as well as from traditional hunting, fishing, and gathering areas. Still today, many tribes have no land base, and many tribes have insufficient lands to support housing and self-government. And the legacy of the allotment policy, which has deeply fractionated heirship of trust lands, means that, for most tribes, far more Indian land passes out of trust than into trust each year.
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